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WORKERS’ COMPENSATION AND INJURY MANAGEMENT AMENDMENT BILL 2013 
Second Reading 

Resumed from 24 October. 

HON MICHAEL MISCHIN (North Metropolitan — Attorney General) [3.10 pm] — in reply: I thank 
honourable members for their contributions to the debate and for the support given to this bill. In particular, 
working through in some order, I thank Hon Sue Ellery for her indication of the opposition’s support for the bill; 
she raised a number of points that I will get to shortly. I thank Hon Robin Chapple, who indicated support for the 
bill on behalf of the Greens, and, of course, I thank the Nationals, through Hon Martin Aldridge. I thank also 
Hon Nick Goiran for his contribution to the debate. 

Several points were raised that I will canvass in brief. Perhaps I will start with a remark on the part of 
Hon Sue Ellery that a private member’s bill on this subject had been introduced into the other place and had been 
defeated—I think it was defeated on a vote, but I may be wrong about that. In any event, it did not proceed to 
this place. She made some comment to the effect that the government has seen the light. In fact, that is not quite 
the way it worked out. I recall that the issue of compensation and amendments to the Workers’ Compensation 
and Injury Management Act were first floated with Hon Simon O’Brien when he was custodian of the commerce 
portfolio some years ago. At that stage, of course, the issue was the subject of consideration by a commonwealth 
parliamentary committee, which subsequently delivered a report on the subject. Although there may have been 
legislation in other jurisdictions, it seems to me, with respect, to be commonsense that if the issue is being dealt 
with in an Australian context, we would want to await the outcome of measured and considered assessment of 
the matter before rushing into legislation. As I recall it, Hon Simon O’Brien indicated to this place that there 
would be some consideration of the outcome of that parliamentary committee’s deliberations before legislation 
would be considered here. That subsequently came about, and the legislation has progressed accordingly. It is 
true to say that the Labor Party introduced a private member’s bill in the other place. The bill included the same 
12 cancers and qualifying periods covered by this bill. It was introduced by, I think, the member for 
Girrawheen — 

Hon Sue Ellery: Yes. 

Hon MICHAEL MISCHIN: — in February 2012. However, the private member’s bill had a broader 
application to any person who was covered under an award or agreement applicable to firefighting and who was 
employed by the state, a state authority, a department, a company or a licensed corporation, and it also extended 
to bush fire brigades and private sector firefighters. It did not include a requirement provided for in the 
commonwealth Safety, Rehabilitation and Compensation Amendment (Fair Protection for Firefighters) Act 2011 
that the firefighting duties must have made up a substantial portion of the worker’s duties, the effect being, of 
course, without that rider, that anyone who happened to be employed in that capacity and who came down with 
one of the 12 prescribed cancers after a qualifying period would be presumed to have contracted that cancer as a 
consequence of their employment, notwithstanding that they may have actually worked in the office and never 
gone to a fire scene. So, the operation of that bill was too broad and the concept flawed. We have here 
legislation that is basically modelled on the commonwealth act and takes a far more measured approach to this 
area. 

Hon Sue Ellery made mention also about, I think, catching up with other jurisdictions. By way of a summary, as 
at 3 September 2013, the commonwealth remains the only jurisdiction to have enacted presumptive laws for 
firefighters. Bills have been introduced in Tasmania, South Australia and the Northern Territory. Some 
jurisdictions were adopting a cautious approach by reserving their position until the outcome of a Monash 
University study on the link between firefighting and cancer, and whether such a link was able to be established. 
The Monash University study is due to be completed in September next year. I will be interested to see the 
outcome of that study and what it finds, but it is a bit harsh to say that Western Australia is trying to catch up 
with other jurisdictions in Australia. Queensland and Victoria are assessing cancer claims from firefighters under 
their existing legislative arrangements. In Tasmania, a bill was introduced into Parliament in May 2013 by the 
Labor government there, but was withdrawn to allow further consultation with stakeholders. Concerns were 
raised about an exposure and incident threshold proposed in that state. The bill was amended and reintroduced 
by the government and subsequently passed both houses on 26 September this year. The amendments are yet to 
be proclaimed. The bill includes exposure thresholds, post-retirement restrictions and coverage for volunteer 
firefighters. The status of South Australia is that the South Australian government did not support a private 
member’s bill that was introduced in 2012. I add by way of digression, in case there is thought to be some 
political element in this, that the government of South Australia is, of course, a Labor government, and it 
introduced and read a second time its own bill in June this year. The bill passed the lower house on 
24 September 2013, and it is likely to be debated in its upper house late this year. In the Northern Territory, a 
private member’s bill was introduced on 28 August this year. Departmental advice indicates that the government 



Extract from Hansard 
[COUNCIL — Tuesday, 29 October 2013] 

 p5532e-5535a 
Hon Michael Mischin 

 [2] 

is unlikely to support it but will consider the need for presumptive laws as part of a wider legislative review. In 
Victoria, a private member’s bill was introduced into Parliament by the Greens in late 2011, but was 
subsequently withdrawn. Rather than introduce new legislation, the Victorian government recently established a 
firefighters assessment panel to assess compensation for cancer-related claims. The panel will be managed by the 
Victorian WorkCover Authority, with the support of the Country Fire Authority, and comprise expert medical, 
technical and claims specialists. The Victorian government has said that it is a complex issue, and each claim 
will be assessed on its merits. As for Queensland, WorkCover Queensland is continuing to assess claims 
under its existing legislative arrangements. It has accepted three of eight firefighter cancer claims, with one 
remaining undetermined. A number of other cancer claims have recently been lodged and some accepted, 
including one for bladder cancer from a spray painter exposed to fumes. New South Wales has taken no action 
on the topic. 

The issue was raised about the bill not applying to former or retired firefighters. That is correct. One of the issues 
with this legislation is that we are talking about the Workers’ Compensation and Injury Management Act, and 
amendments to that act. Retired or former firefighters are not workers within the meaning of that act, just as 
volunteers are not workers within the meaning of the act, and hence cannot as a matter of current law or, indeed, 
to maintain the integrity of the structure of the legislation be simply included in amongst other employees who 
would come within the definition of “worker” as it currently stands. To graft on exceptions in particular cases is 
an undesirable means of going about legislative reform and will only result in a significant distortion to the 
scheme currently in place, which has been in place since at least the early 1980s, if not earlier, under equivalent 
legislation. Retired and former firefighters are not workers under the act and cannot be accommodated without 
some fundamental changes to the act and the structure of insurance arrangements that underlie the workers’ 
compensation scheme as it is known in this state and as it has been operating successfully for the last 30 years. 
The Minister for Emergency Services is working on separate legislation that will address the issue of volunteers 
generally, and consideration is also being given to others involved in firefighting duties. However, as presently 
advised, this is the important change to the law and it is consistent with the structure of the act.  

Hon Martin Aldridge raised the potential for the presumptive laws in this bill inadvertently applying to volunteer 
firefighters by virtue of the operation of regulation 190 of the Fire Brigades Regulations 1943 and section 37(2) 
of the Bush Fires Act 1954, which provide entitlements to volunteers similar to workers under the workers’ 
compensation legislation. I can assure Hon Martin Aldridge that that will not take place. The bill provides for a 
legal presumption that will apply only to a worker who is a member or officer of the permanent fire brigade as 
defined in the Fire Brigades Act 1942 and who has been employed for the qualifying period relating to the 
relevant cancer. It therefore applies only to a defined category of worker and in specific circumstances—that is, a 
career firefighter employed by the Department of Fire and Emergency Services. There is nothing in the bill or in 
existing emergency services legislation that would extend that legal presumption to volunteer firefighters. The 
Bush Fires Act 1954 and regulation 190(1) of the Fire Brigades Regulations 1943 do not have the effect of 
making a volunteer a worker for the purposes of the Workers’ Compensation and Injury Management Act 1981, 
neither do they automatically apply to volunteers or any amendment made to that act, other than amendments 
relating to entitlements, and the legal presumption is not an entitlement. The regulations operate to assist in the 
establishment of the means of calculation of entitlements rather than an entitlement itself. The State Solicitor’s 
Office has confirmed that the legal presumption of the bill would not apply to persons under section 37 of the 
Bush Fires Act 1954 and regulation 190(1) of the Five Brigades Regulations 1943. Additional legislative 
amendments would be required to apply the presumption to these volunteers and the question of whether it 
should extend to volunteers and the degree to which it extends to volunteers will be the subject of consideration 
by the minister.  

Hon Martin Aldridge also raised the question of the term “firefighting duties” not being defined in proposed 
section 49A and he queried what the interpretation might be. It is correct that the term “firefighting duties” is not 
defined in the bill or elsewhere in the Workers’ Compensation and Injury Management Act. Neither the 
commonwealth’s firefighters legislation nor any international jurisdiction with comparable legislation see the 
need to define the term. It is given its commonsense meaning. It does not require a statutory definition; in fact, a 
statutory definition might be too restrictive in the circumstances. The term does distinguish firefighters at the 
front line who are employed to respond to fires from those who are support officers who substantially perform 
clerical duties back at the station or in some office environment and who are not exposed to carcinogens in their 
work. The government does not see it as an area of much dispute for those officers of permanent fire brigades 
whose key duties involve work in and around fires. I should add, of course, that firefighting duties alone are not 
one of the government considerations. Not only does one have to be an officer within the meaning of the act, but 
also proposed section 49C(1) states — 

If a worker to whom this Division applies — 
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(a) before the date of injury, was employed as a firefighter for at least the qualifying period for the 
specified disease; and  

(b) was exposed to the hazards of a fire scene in the course of the employment; and  

(c) in the case of a cancer of a kind mentioned in Schedule 4A item 13, satisfies the conditions (if 
any) prescribed by the regulations for such a cancer,  

the employment is, for the purposes of this Act, taken to have been a contributing factor and to have 
contributed to a significant degree to the specified disease, unless the employer proves the contrary.  

A number of features are built around that to ensure that the benefit of this significant advantage in obtaining 
workers’ compensation is not spread too widely and in circumstances for which it is not intended. It must be 
remembered that the foundation of the commonwealth legislation, and of our legislation, is that we are dealing 
with career firefighters, in a loose sense, who are exposed not simply to fires as part of their duty, but to fires of 
a particular type. Underlying the commonwealth parliamentary committee’s analysis of the issue in its ultimate 
report was the scientific evidence that suggested that there was a link between duties that exposed, as a matter of 
routine or continuous ordinary working practice, firefighters to certain hazards. It is not simply going to a fire, 
but to particular types of fires—structural fires where there may be all sorts of toxins and carcinogens in the 
atmosphere or around about to which they are exposed. Exposure itself is not the only governing consideration. 
We get exposed to carcinogens all the time. It is a particular level of exposure over time that has suggested that 
that demographic is far more likely to suffer from certain cancers because the proof of a link is very difficult to 
show other than in a statistical way, by looking at control groups and looking at how most of the population is 
suffering from particular diseases, comparing those results with particular occupations to see whether there is an 
increase in the prevalence of that disease, and then working out whether there is some kind of connection 
between exposure to some risk and the disease itself. The commonwealth has looked into that; the 
commonwealth parliamentary report established to its satisfaction that there was such a link in respect of these 
12 cancers and that is why they have been selected. However, mere exposure, even acute exposure, is not the 
same as chronic exposure. 

Hon Ljiljanna Ravlich interjected. 

Hon MICHAEL MISCHIN: I am glad I have captured Hon Ljiljanna Ravlich’s attention in this important 
matter and I am sorry if I am distracting her in unwrapping her presents. 

Several members interjected. 

Hon MICHAEL MISCHIN: Does it tick?  

In any event, that is the sort of issue that needs to be considered in the extension of these sorts of protections to 
volunteers. With career firefighters one has an idea, as a group, about the levels of health, the levels of exposure 
to particular risk and so forth. With volunteers it may not be so easy, and that is why additional consideration is 
required rather than simply extending such protection to volunteers. We do not know what volunteers do as part 
of their day jobs; if part of their day job is habitually to work in a garage or a chemistry lab where they are 
exposed to chemicals, or if they, as a hobby, store toxic waste in their backyard, then of course there is more 
likely to be a link with any cancer to their day-to-day activities rather than their volunteering activities in 
fighting bushfires every once in a while. Again, a similar consideration needs to be made in respect of 
Department of Environment Regulation officers and Department of Parks and Wildlife officers and the like, 
where the presumption is that there is a link between exposure on a routine basis to structural fires with unknown 
elements in the atmosphere and in that environment, as opposed to bushfires. It was not the basis of the 
commonwealth government’s consideration of this legislation, which did not see any scientific evidence that 
supports other risks to other types of firefighters, but at the moment the evidence, to the extent that there is 
evidence, supports a risk of a nature that is the foundation for this piece of legislation in respect of career 
firefighters involved in particular types of duty. 

Hon Martin Aldridge raised the subject of the extension of the scheme of the bill to volunteer firefighters and to 
other forms of firefighters; I have already addressed that. It needs to be carefully considered as to how one does 
it, amongst other things. There are a variety of technical issues that need to be resolved with that; it is not simply 
a matter of extending the operation of the Workers’ Compensation and Injury Management Act to people who 
are not strictly workers within the meaning of the act.  

Hon Stephen Dawson made some comments in support of the bill, and I thank him for that. 

Hon Nick Goiran raised the subject of review clauses only for this division of the act, and suggested that there 
may be an opportunity to look at a review clause for the whole act. He noted the recently issued WorkCover WA 
discussion paper, in which it was proposed to insert a review clause in the legislation as part of its wider review 
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of the substantive act. The presumption established by this bill is a special arrangement that is justifiable only 
where there is adequate scientific evidence supporting the association between firefighting and the relevant 
cancer. There is a requirement to review the division every five years as a matter of prudence and responsibility 
because the scientific knowledge may change over time, either through perhaps the discounting of the prevalence 
of a particular cancer, which might suggest that there is not the link that was previously thought, or because it 
may be established that other cancers are prevalent and that may require inclusion in the scheme. That is the 
purpose of the review clause for this division of the bill. As Hon Nick Goiran has mentioned, WorkCover WA 
has released a discussion paper that proposes a complete rewrite of the Workers’ Compensation and Injury 
Management Act 1981 and a mandatory review section for the whole act is proposed in that discussion paper to 
ensure that the legislation remains effective and current. 

I was pleased to launch that review a couple of Fridays ago; I expect that the review process will be concluded 
early in 2014 and the government will consider any proposal for a wider mandatory review clause as part of that 
process, but at this stage the government is extending the commitment that commenced back in 2009, when it 
supported a two-stage review of the Workers’ Compensation and Injury Management Act 1981. The first stage 
of that review was completed in 2011 with the passage of amendments that established new dispute resolution 
services; the extension of protections for workers for uninsured employers in respect of common law liabilities; 
and the removal of discriminatory age-based restrictions and compensation. The second stage of the review, as 
foreshadowed by this discussion paper, aims to address the complexity of the current legislation. There has 
been a long history of piecemeal amendment to the Workers’ Compensation and Injury Management Act 1981, 
and as a result we have a statute that lacks any logical structure, contains many outdated provisions and 
numerous anomalies, and can be difficult to understand and apply, even if one is an experienced practitioner in 
the field.  

WorkCover WA has recently released a review of the Workers’ Compensation and Injury Management Act 1981 
discussion paper, which is the first step towards developing a rewritten statute that is contemporary in structure, 
clear in application and meets current needs. WorkCover WA is currently seeking submissions on the proposals 
outlined in the discussion paper; it will consult with key interest groups over the coming months. As I have 
indicated, it is hoped that that will be concluded in early 2014, with a final report to government on 
recommendations for a new workers’ compensation statute. For those members who are interested in that field, I 
encourage them to make submissions, to make their views known and, indeed, to communicate anything that 
they may hear from their constituents and other organisations regarding workers’ compensation that they feel 
ought to be addressed, and they will be given due consideration. 

I think that deals with the salient matters that were raised during the course of the debate. I move that the bill be 
read a second time. 

Question put and passed. 

Bill read a second time. 

Leave granted to proceed forthwith to third reading. 

Third Reading 

Bill read a third time, on motion by Hon Michael Mischin (Attorney General), and passed.  
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